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Foreign Subsidies Regulation: Mergers and
public procurement procedures involving
companies subsidised by non-EU countries

EU REGULATION ON FOREIGN SUBSIDIES DISTORTING THE INTERNAL MARKET

Executive Summary (3) granting the Commission the power to start inves-
tigations on its own initiative.

mergers and acquisitions and participation in major
procurement procedures under the “Regulation on
foreign subsidies distorting the internal market” (For-
eign Subsidies Regulation — FSR) come into force
from 12 October 2023.

The European Union passed the Foreign Subsidies
Regulation to prevent subsidies from countries out-
side the EU (foreign subsidies) from undermining the
European Single Market.

The most important legal instruments introduced by
the FSR are

(1) an obligation to notify the European Commission
of relevant mergers and acquisitions (referred to by
the Regulation collectively as “concentrations”) if
companies subsidised by a non-EU government are
involved,

(2) the obligation for companies receiving subsidies
from non-EU countries to notify the Commission
prior to participating in high-volume public procure-
ment procedures and

e The notification requirements for certain corporate e The FSR will be another cornerstone of competition

law in a globalised EU economy. The Regulation com-
bines aspects of antitrust, public procurement and
state aid law and draws on their regulatory mecha-
nisms.

The European Single Market is an attractive economic
area for companies from other countries and needs to be
open to trade and investment. However, it also needs to
offer a level playing field for all market players.

This kind of level playing field cannot be achieved if the
European Commission and the Member States only allow
subsidies within the limits of European state aid law while
companies from non-EU countries are freely able to use
government subsidies to acquire companies or to gain ad-
vantages in public procurement procedures in the EU and
increase their chances of securing such contracts.
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The Foreign Subsidies Regulation® together with its Imple-
menting Regulation? are intended to remedy this situa-
tion.

The Commission’s Executive Vice-President Valdis Dom-
brovskis described the high expectations regarding the
FSR as follows: “The Foreign Subsidies Regulation will help
us to protect the integrity of the Single Market, our most
precious economic asset. For EU companies, this is a game
changer as it will create fairer rules of engagement so they
can compete on an equal footing with foreign competi-
tors.”

I. Objectives and background

State aid law, anti-trust law and public procurement law
contain the most important regulations protecting com-
petition in the Single Market. They are designed to ensure
that all market players are able to compete on an equal
footing.

However, there was previously a regulatory gap in terms
of protecting this competition from subsidies from non-
EU countries, as state aid law simply does not cover for-
eign subsidies. This led to the following consequences:

e Inthe case of corporate transactions, it previously did
not matter if these were (partially) financed by non-
EU state subsidies.

e In major procurement procedures, contracting au-
thorities had no means of taking action against ten-
derers who could afford to engage in price wars
thanks to non-EU subsidies.

The FSR and its Implementing Regulation are about to
change this. The Regulation contains the main obligations
for companies and the Commission’s powers, while the
Implementing Regulation regulates the details of the pro-
cedures envisaged by the FSR, including forms, deadlines,
handling of documents, and the inspection of files, etc.

1 Regulation (EU) 2022/2560 of the European Parliament and of the
Council of 14 December 2022 on foreign subsidies distorting the internal
market, Official Journal L 330/1, 23 December 2022.

2 Commission Implementing Regulation (EU) 2023/1441 of 10 July 2023
on detailed arrangements for the conduct of proceedings by the
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Il. Foreign subsidies and distortion of the Single Market
- key concepts

1. Foreign subsidy (Art. 3 FSR)

The new regulation hinges on the concept of a “foreign
subsidy”. The term is defined very broadly. As a rule of
thumb, anything that would be considered a benefit un-
der EU law in the sense of aid under Art.107(1) TFEU if the
subsidy were provided by a Member State is considered a
foreign subsidy if it is provided by a third (non-EU) coun-
try. In the words of the FSR:

A foreign subsidy is a financial contribution which confers
a benefit on an undertaking engaging in an economic ac-
tivity in the internal market and which is limited, in law or
in fact, to one or more undertakings or industries (Art.
3(1) FSR).

Pursuant to Art. 3(2) sentence 1, a financial contribution
can be:

e (Capital injections and grants

e Loans and loan guarantees

e  Fiscal incentives

e  Setting off of operating losses

e Compensation for other financial burdens

e Debt forgiveness

e Foregoing of revenue (for example, tax exemptions)

Commission pursuant to Regulation (EU) 2022/2560 of the European
Parliament and of the Council on foreign subsidies distorting the internal
market, Official Journal L 177/1, 12 July 2023.
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e  Provision of goods or services

e  Purchase of goods or services

e  Other benefits received by an entity without ade-
quate remuneration.

A financial contribution is deemed to be foreign if it is
granted directly or indirectly by a third country. This in-
cludes not only the central government and public au-
thorities, but also foreign public entities whose actions
can be attributed to the third country. This is assessed tak-
ing into account the characteristics of the entity, the legal
and economic environment prevailing in the state in
which the entity operates, including the government’s
role in the economy. Finally, funds received from private
entities are also deemed foreign subsidies if the actions of
such private entities can be attributed to the third country
taking into account all relevant circumstances (Art. 3(2)
FSR).

2. Distortions in the internal market

If there is a foreign subsidy, this is only relevant for con-
centrations or procurement procedures if it distorts the
internal market (Art. 10, Art. 11 FSR).

A foreign subsidy distorts the internal market if it can im-
prove the competitive position of the subsidised under-
taking and, in doing so, negatively affect competition in
the internal market. The criteria for this assessment are
the amount of the foreign subsidy, its nature, the situa-
tion of the subsidised undertaking, the evolution of eco-
nomic activity on the internal market, as well as the sub-
sidy’s purpose and use (Art. 4(1) FSR). According to Art.
4(2) FSR, it is presumed that a foreign subsidy not exceed-
ing EUR 4 million over three years is unlikely to lead to
distortions in the internal market. Furthermore, a foreign
subsidy is not considered to distort competition if it does
not exceed the amount of de minimis aid — currently EUR
200,000 over three financial years.

Art. 5 FSR contains the legal presumption in reverse: Sub-
sidies are most likely to distort the internal market if,
among other things:

e they are granted to an ailing undertaking,

e they take the form of unlimited guarantees,
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e they directly facilitate a concentration (merger); or
e theyenable an undertaking to submit an unjustifiably
low tender.

Il. Distortion in the internal market caused by foreign
subsidies in concentrations (Art. 19 et seq. FSR)

The new rules are intended to discourage concentrations
that are based on subsidies from third countries and
therefore distort the internal market. However, the rules
apply only if the concentrations are economically signifi-
cant:

1. Concentrations

Concentrations arise where a change in the control of an
undertaking on a lasting basis results from either a merger
of two or more previously independent undertakings or
the acquisition of control of the whole or parts of one or
more other undertakings (Art. 20(1) FSR). The same ap-
plies to the creation of joint ventures (Art. 20(2) FSR). In
substance, the FSR thus establishes a special and addi-
tional merger control system.

2. Notification thresholds

Art. 20(3) FSR provides for two notification thresholds for
“notifiable concentrations”. These are determined firstly
by the aggregate turnover and secondly by the amount of
the financial contributions from third countries. Specifi-
cally, notifiable concentrations are deemed to arise
where

e the undertakings concerned or the joint venture are
established in the European Union and generate an
aggregate annual turnover in the EU of at least EUR
500 million, and

e the following undertakings receive financial contribu-
tions of more than EUR 50 million from third coun-
tries: in the case of an acquisition, the acquirer or the
acquired undertaking, (2) in the case of a merger, the
merging undertakings, or (3) in the case of a joint
venture, the undertakings creating the joint venture
or the joint venture itself. This only applies to finan-
cial contributions granted in the three years prior to
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the signing of the contract, the publication of the
takeover bid or the acquisition of control.
There are detailed regulations for both the acquisition of
control and the calculation of aggregate annual turnover.
The basic rules, which are subject to many details, can be
summarised as follows:

e Just as in antitrust law, control is established by
rights, contracts or any other means which confer the
possibility of exercising decisive influence over the
activities of an undertaking (Art. 20(5) FSR),

e Aggregate turnover comprises all turnover achieved
by the undertakings concerned in the preceding fi-
nancial year (Art. 22 FSR).

3. Legal consequences

The first legal consequence for notifiable concentrations
is obvious: Concentrations must be notified to the Com-
mission prior to their implementation (Art. 21(1) FSR). The
undertakings must then wait until the Commission makes
a decision (“standstill obligation”).

The legal consequences of notifying the Commission or
failing to do so are much more interesting:

Per Art. 24(1) FSR, notification of a concentration sets off
time limits during which the merger or acquisition may
not be implemented to give the Commission time to re-
view the matter. If the Commission receives a complete
notification, this period is only 25 days (Art. 24(1), point
(a) FSR).

However, it is foreseeable that it will be virtually impossi-
ble to file complete notifications if the Commission takes
more than 25 days for its review. Similar to the notifica-
tion procedure for state aid, the Commission will always
find further information to request, which will extend the
review period. The Commission therefore encourages
companies — similar to the notification procedure for
state aid — to contact the Commission beforehand in or-
der to clarify certain points before any review period even
starts. Companies affected by the regulation should defi-
nitely take advantage of this offer.
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It should be noted that the Commission also has another
option to extend its review deadlines and intensify the re-
view procedure. In accordance with Art. 24(1)(b) FSR, the
Commission may decide — before the expiry of 25 days —
to conduct an in-depth investigation, which extends the
review period to 90 days. The only substantive require-
ment for the in-depth investigation is that “the Commis-
sion, based on the preliminary review, has sufficient indi-
cations that an undertaking has been granted a foreign
subsidy that distorts the internal market”.

The Commission shall conclude the in-depth investigation
(see Art. 11 FSR on implementation) in accordance with
Art. 25(3) FSR,

e ejther with a decision with commitments;

e ano objection decision; or

e adecision prohibiting a concentration.

The decision with commitments according to Art. 11(3)
FSR is a compromise: On the one hand, the Commission
finds that the foreign subsidy distorts the internal market.
On the other, the undertaking under investigation offers
certain commitments to remedy the distortion. The Com-
mission can require subsidised undertakings to reduce
their market presence or to divest assets. Among other
things, it can also order companies to refrain from certain
investments or to repay the foreign subsidy with interest
(Art. 7(4) FSR). The Commission can then declare these
commitments to be mandatory and the concentration
can be implemented.

The no objection decision is adopted in the form of an
implementing act as per Art. 11(4) FSR. The Commission
issues this act if its preliminary assessment of a distortive
foreign subsidy is not confirmed or if a distortion in the
internal market is outweighed by positive effects of the
concentration. Art. 6 FSR contains guidelines on how to
conduct this “balancing test” between positive effects
and the distortion in the internal market.

A decision prohibiting a concentration from the Commis-
sion prohibits the concentration altogether. If such a de-
cision is issued and becomes final, the merger or acquisi-
tion cannot go ahead.
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Failure to notify the Commission of a concentration that
would have required notification or proceeding with the
transaction before receiving approval constitute viola-
tions of the notification obligation or the prohibition on
implementing a concentration before receiving approval
as per Art. 24(1) FSR. The prohibition on implementing a
concentration is likely to be considered a statutory prohi-
bition according to German standards, just like the prohi-
bition on Member States putting proposed measures into
effect in the area of state aid law according to Art. 108(3)
sentence 3 TFEU. Therefore, implementing a concentra-
tion without notifying the Commission or before the Com-
mission’s review is complete will likely render it ineffec-
tive under German law under Section 134 of the German
Civil Code (BGB).

In addition to this civil sanction, the FSR also protects the
notification obligation and the implementation ban by im-
posing fines and periodic penalty payments. Both can be
imposed by the Commission according to Art. 26 and 17
FSR. If incorrect information is provided in the notifica-
tion, fines can amount to up to 1% of the aggregate turn-
over of the undertaking concerned in the preceding finan-
cial year. If a notifiable concentration is implemented
without notification, the fine may amount to up to 10% of
the aggregate turnover achieved in the preceding finan-
cial year.

lll. Public procurement procedures (Art. 27 et seq. FSR)

Foreign subsidies can also distort competition in procure-
ment procedures for services by contracting authorities
and contracting entities in certain sectors. The Regulation
targets foreign subsidies that enable an economic opera-
tor —a tenderer —to submit an unduly advantageous ten-
der. This is to be assessed on a case-by-case basis for the
procurement procedure in question (Art. 27 FSR).

Companies participating in public procurement proce-
dures must notify the contracting authority of foreign
subsidies if these exceed the following thresholds (Art.
29(1), 28(1) and (2) FSR):

e The estimated contract value is equal to or greater
than EUR 250 million.

>

YOUR PERSPECTIVE.
GSK.DE | GSK-LUX.COM

Foreign Subsidies Regulation
Combating foreign subsidies that distort competition
18.09.2023

e In addition, the participating company or certain of
its affiliates have received foreign subsidies equal to
or greater than EUR 4 million (in the three years prior
to notification, Art. 27 sentence 3 FSR, Art. 28(1)(b)
FSR).

e [f the procurement is divided into lots, the threshold
for the lots the company is bidding on has a total
value equal to or greater than EUR 125 million.

If the tenderer has received foreign subsidies but there is
no notification obligation (because the subsidies are un-
der the threshold), the tenderer must declare this vis-a-
vis the contracting authority. In this case, the tenderer
must also list all foreign subsidies received (Art. 29(1) sen-
tence 2 FSR). The contracting authority must then for-
ward declarations or notifications to the Commission (Art.
29(2) FSR).

In a two-stage procurement procedure with a prequalifi-
cation competition, the tenderer must submit the notifi-
cation or a declaration that no notification is necessary
twice: first with the request to participate and then with
the final tender (Art. 29(1) sentence 4 FSR).

This will obviously raise many questions. For example: As-
sessing the contract value is the responsibility of the con-
tracting authority (cf. Section 3 of the German Regulation
on the Award of Public Contracts (VgV)). While the con-
tract notice form provides a field for the contract value,
this is not a mandatory field. Does this mean tenderers
could argue that they did not notify the Commission be-
cause their estimate of the contract value on the basis of
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which they submitted their tender was lower than the ac-
tual contract value?

If the contracting authority forwards the notification to
the Commission, it will review the notification. If the noti-
fication is incomplete despite a subsequent request for
further information, the Commission shall adopt a deci-
sion requesting that the contracting authority reject the
tender (Art. 29 (4) FSR).

If the notification is complete, the Commission will review
its content. This review consists of the preliminary review
and, if required, the in-depth investigation. Assuming that
a complete notification has been submitted, the Commis-
sion has to observe certain deadlines —in the case of the
preliminary review, between 20 and 30 days (Art. 30(2)
FSR). The Commission has up to 110 days to issue a deci-
sion in the event of an in-depth investigation (Art. 30(5)
FSR).

The in-depth investigation can lead to — as in the case of
merger control — a decision with commitments requiring
the tenderer to remedy the distortion on the internal
market. However, it may also lead to a “decision to pro-
hibit the award of the contract”. Such a decision forces
the contracting authority to reject the tender of the ten-
derer in question.

This poses certain challenges for contracting authorities
who may have such companies receiving foreign subsidies
as tenderers in their procurement procedures. These in-
clude not only how to handle their obligations under the
FSR, but also the considerable delays to procurement pro-
cedures caused by such tenderers due to the correspond-
ing notification obligations and review by the Commis-
sion. In this context, Art. 32(1) FSR makes certain conces-
sions to contracting authorities and their time constraints
by allowing all procedural steps in the procurement pro-
cedure to continue with the exception of the award of the
contract. However, it is already foreseeable that expiring
binding periods or changing calculation bases during the
Commission’s review will force contracting authorities to
use as many of the options provided by public

3 Council Regulation (EU) 2015/1589 of 13 July 2015 laying down de-
tailed rules for the application of Article 108 of the Treaty on the
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procurement law as possible to prevent their procedures
from failing. The ideal outcome for contracting authorities
would be that another tenderer, who is not subject to no-
tification due to the receipt of foreign subsidies, ulti-
mately submits the most economical bid. Then the whole
process of notification, review and expiry of deadlines
with the Commission can be avoided.

IV. “Ex officio” reviews by the Commission (Art. 9 et seq.
FSR)

As described above, Commission reviews are mainly initi-
ated by notifications in the context of concentration con-
trol or by contracting authorities during public procure-
ment procedures. The Commission is also entitled to ini-
tiate “ex officio” reviews. It may on its own initiative ex-
amine information “from any source” regarding alleged
foreign subsidies distorting the internal market. This is no
different from the examination of alleged unlawful aid on
the basis of information “from whatever source” (see Art.
12 of Regulation (EU) 2015/15893). It is also already pos-
sible to predict which source of information will play the
biggest role in practice: companies trying to prevent con-
centrations involving competitors receiving foreign subsi-
dies. The situation is different for public procurement pro-
cedures, as the Commission’s ex officio review is limited
to contracts that have already been awarded, and Art. 9
(2) FSR also stipulates that such reviews may not result in
the cancellation of the decision awarding a contract or in
a termination of a contract. The critical question for com-
petitors is then likely to be whether they discover during
the procurement procedure that tenderers who have re-
ceived foreign subsidies are involved and whether the
contracting authority in question is handling this cor-
rectly. If this is not the case, they should be able to seek
recourse via the Public Procurement Tribunal. This is be-
cause the rules to prevent contract awards being unduly
influenced by foreign subsidies are not only intended to
protect the internal market in general, but are also likely
to be classified as bidder-protective under German law
(Section 160 (2) of the German Act against Restraints on
Competition)), which allows tenderers to file an

Functioning of the European Union, Official Journal of the European Un-
jon L 248, 24 September 2015.
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application to the Public Procurement Tribunal if these
rules are violated.

V. Procedure

As described above, the FSR consists of substantive regu-
lations that define the application, obligations and re-
quirements for approvals, refusals and sanctions. In addi-
tion, the new regulation contains procedural rules deter-
mining the interaction between the undertakings con-
cerned and the Commission and, in the case of public pro-
curement procedures, between the contracting authori-
ties, the tenderers concerned and the Commission. These
rules concern, for example

e requirements for the transmission of information to
the Commission (Art. 3 et seq. of the Implementing
Regulation) including the use of forms,

e details of the Commission’s investigation procedures
(Art. 8 et seq. of the Implementing Regulation),

e time limits and procedures for commitments (Art. 13
et seq. of the Implementing Regulation),

e the handling and protection of information as well as
file access (Art. 18 et seq. of the Implementing Regu-
lation) and

e (general) rules ontime limits and the handling of doc-
uments (Art. 21 et seq. of the Implementing Regula-
tion).

VI. Conclusion

The FSR protects the European Single Market and compe-
tition from the effects of state subsidies from non-EU
countries. This protection was long overdue.

In the case of companies that have received foreign sub-
sidies, however, this also means that the FSR now applies
in addition to existing antitrust and public procurement
law. Itis unlikely that anyone will have any concerns about
the content of the regulation. Those who are used to deal-
ing with antitrust and/or public procurement law are well
positioned. Anyone who is also familiar with the proce-
dures of state aid law — especially notification and inves-
tigation procedures — will also have no trouble with all the
procedural steps contained in the FSR or dealing with the
Commission.
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That being said, FSR checks will take up valuable time in
transactions and procurement procedures. Despite all the
time limits in place, the speed at which reviews actually
proceed and decisions and legal certainty are achieved
will depend on two factors:

e  Firstly, the Commission must be sufficiently staffed to
even have the capacity to process these reviews
quickly. The length of current notification procedures
in the area of state aid and the strain on the Commis-
sion in its core field of competition law raise justified
doubts as to whether this will work.

e Secondly, companies involved in a concentration,
tenderers that have received foreign subsidies or
contracting authorities who find such companies are
present in their tendering market should familiarise
themselves with these new rules and focus on provid-
ing complete information as quickly as possible in all
of the Commission’s procedural steps, ideally elimi-
nating the need for, or at least reducing the number
of, follow-up questions (these are already familiar
from the (“pre-)notification procedures for state
aid”).

Outlook: The new legal field “FSR” will continue to gain
momentum after the notification obligations come into
force on 12 October 2023.

e The Commission has announced an initial clarifica-
tion on the concepts of internal market distortion
and the balancing test for 12 July 2024.

e In addition, the Commission will publish supplemen-
tary guidelines by 12 January 2026 at the latest (Art.
46 FSR).

There will also be evolving case practice. Our advice: All
public and private market players need to stay on the ball
if companies from non-EU countries that maintain close
links with their governments and state funds play an im-
portant and active role in their market environment
within the Single Market.
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